
Index

abstract thinking, v. practical wisdom  25
adjudication  66, 140

and polycentric problems  141
rights in  142–3
‘top-down’ v. ‘bottom-up’  86–7

Aristotelianism
decline  15, 22, 27, 41, 48, 51, 60, 71
human nature in  74
justice in  21
virtue, virtuous action, separation  25

Aristotle  36, 37
Luther on  28
universal-in-the-particular  171

Austin, J.  5, 23, 35
authority

and legitimacy  66
of textbooks  68

autonomy  20
and individualism  28–9, 160–1
see also Protestant autonomy

Bentham, Jeremy  35, 63, 79
Blackstone, criticism of  97
on the common law  97–8
on law  67–8
utility, divine will, separation  52–3

bill of rights  4
Blackstone, William  35

Bentham’s criticism  97
Commentaries  52, 60, 61, 96

Camden, Lord  128
canon law  3
cases

invented examples  137–9
Rust v. Cooper  97
Rylands v. Fletcher  102
Wheeldon v. Burrows  103–4, 116–17

civility  163, 177, 178
Clarke, Samuel  31

Coke, Sir Edward  70, 71, 82
common law

Bentham on  97–8
coherence  71
custom, derivation from  82
Englishness of  93–4
as general principles  97
Hart on  11–12, 101–3, 105–8
maxims  59–60
morality in  21
as particular decisions  97–8
precedent  66, 96, 97, 152
reasoning mode  136
as rules  70, 101–8
treatises, medieval period  57
underlying order  58
and writ system  69

conflict, Hobbes on  73, 76
contract law

and legal validity  115
purpose  131

custom
common law, derivation of  82
v. statute  56

Davies, Sir John  82
divine law, and natural law  26, 27–8, 32, 

39–40
divine right  54
divine will

morality, separation  32, 34
utility, separation  52–3

doctrinal scholarship
aim  61, 62
emergence  56, 58, 66, 68–9
nature of  97–100
need for  98
and rights  56, 62
scope  67
see also legal theory



From Positivism to Idealism182

Dodderidge, John  59
dominium, and ius  49
Dworkin, Ronald  33

Eliot, George, on maxims  179
equality  46

assumptions about  47
juridical

and justice  45–6, 159
and rules  45, 46

Locke on  44
equity

function  92, 97
Hobbes on  92–3

ethical principles
historical experience, detachment  26
morality as  21

ethics
classical, the good in  22
morality, distinction  22fn7

Exclusion Crisis (1679–81)  54, 55, 82

feudalism, decline  46
Feuerbach, Ludwig  144
Filmer, Robert, Patriarcha  54
Fukuyama, Francis  139
Fuller, Lon  141, 153–4, 173–4, 176

Geist  36, 37
Geuss, Raymond  140, 144
the good

in classical ethics  22
as desire  73
disagreements about  36
diversity, recognition of  29, 33, 34, 35
emergence  14
law, role of  9, 10, 14, 40
as personal idea  46
and positivism  20
pursuit of  15
and rights  132–3
see also summum bonum

governance  83, 144, 174, 175
definition  177
law as  7

government, arbitrary  82–3
Grotius  35, 36, 48, 56–8

De Iure Belli ac Pacis  54–5
on natural rights  52, 54–5, 72, 73

on political diversity  30
on rights  50–1, 51–2
on the state  54–5
on utility  53

Hale, Matthew  94
Hart, H.L.A.  40, 45–6, 120, 154–5

on common law  11–12, 101–3, 105–8
on natural law  12
on rule of recognition  113–15, 116, 119
works

The Concept of Law  2, 11, 91, 111
Essays on Bentham  10–11

Hegel, G.W.F.  166–7
historical perspective, need for  15–16
Hobbes, Thomas  35, 45, 48, 63, 65

on conflict  73, 76
on equity  92–3
on natural rights  71–2
political philosophy  73–4
positivism  69
right, law distinction  70, 72
works

Dialogue...of the Common Laws of 
England  93

Leviathan  91
Hohfeld, W.N.  42–3
human institutions, and natural law  35–6
human nature

in Aristotelianism  74
and natural rights  74–5
and Protestant thought  37
rights as product of  48
self-interest  13
sociability of  30

Human Rights Act (1998)  142
Hume, David  23, 44, 50, 52, 100

idealism
as form of legal writing  122–3
and the good, partiality  20
Interest theory of rights  148–52, 155–6
legal positivism

dialogue  14–15
tension  125–6

and Protestant autonomy  20
and rules  135–6
see also liberal idealism

identity, and morality  164–72



Index 183

individualism
and autonomy  28–9, 160–1
rise of 46–7

inequalities, and justice  45
inequality  33
Interest theory of rights  148–52, 155–6
ius

connotations  49
and dominium  49
objective/subjective  62–3
ownership of  49
see also rights

ius gentium  27
ius naturale  27

see also natural law

Jones, William, Essay on the Law of 
Bailment  60

jurisprudence
central question  178
law, distinction  67–8
and legal positivism  127
and legal practice  1
meaning  ix
and moral life  7–14
Protestant character of  13–14, 15, 26
of Reason  22
of the Will  22–3, 57

jurisprudential theories
justification  4–5
limitations  1, 6, 7, 9, 13–14
task of  1–2, 6–7
see also legal theory

justice
Aristotelian  21
and inequalities  45
and juridical equality  45–6, 159
law, connection  39, 44
and positivism  8
and property  44
and reason  45
and rights  47
and rule of law  8

Kames, Lord, Principles of Equity  93
Kant, Immanuel, doctrine of Right  15, 174
knowledge

conceptual  166, 168, 169
intuitive  166, 168, 169

sources  166, 168–9
Kolakowski, Leszek  120

Laslett, Peter  40
law

Bentham on  67–8
concept of  3, 7
as construct  29
coordinating function  85–6
created character  74
customary  12, 13
emergence  177
exposition, need for  96–7, 98
function of  118
and the good  9, 10, 14, 40
as governance  7
and individual autonomy  28–9
jurisprudence, distinction  67–8
justice, connection  39, 44
legitimacy of  84
of market society  40
and moral values  23–4, 26, 82, 84
morality, relationship  8, 20, 66, 85
nature of  6, 7, 8, 9, 26, 37, 177
of non-contradiction  33
and positivism  13
purpose  8, 9
as reasoning process  95–6
right, Hobbes’ distinction  70, 72
right as  50
as rights  39, 40, 69
rights as  62
as rules  91, 128–9
and social order  84
stabilising purpose  83
statist conception of  65, 88, 89
as system of restraint  70
theory of  16
transformative powers  40
see also common law; natural law; public 

law; private law
Law, William  28
legal cases see cases
legal institutions, and legal positivism  127
legal order  5, 7, 163

contingent forms  3
meaning  96
and morality  26
purpose  8, 9, 40



From Positivism to Idealism184

and rights  4, 45
and social concerns  19
structure, determinants  39–40
transformation  25–6, 39
views of  35

legal positivism
idealism

dialogue  14–15, 16–17
tension between  125–6

and jurisprudence  127
and legal institutions  127
limits  108–10
meaning  65

legal practice
and jurisprudence  1
legal theory, distinction  67–8

legal reasoning  127, 129, 132, 139–44
legal reflection

character of  130–9
invented examples  137–9

legal rights see rights
legal system, conditions for  2–3
legal theory

detachment  2
goal  10, 15, 67
legal practice, distinction  67–8
scope  67
see also doctrinal scholarship; legal practice

legal treatise, as literary form  58, 60–1
legal validity

concept, need for  112
contract law example  115

legal writing
need for coherence  59
post-Hobbes  92

legality  173, 174, 175
definition  177
value  179

legitimacy
and authority  66
of law  84

liberal idealism  47, 135, 140, 149
linguistic analysis, limitations  11
Littleton,Thomas, Tenures  59
Locke, John  54, 55

on equality  44
Luther, Martin  27

on Aristotle  28

Macaulay, T.B.  80
Mansfield, Lord, dictum  97, 98
maxims

common law  59–60
George Eliot on  179

Mill, James  79
Mill, John Stuart  10, 11, 79
Millar, J.  129
Milsom, S.F.C.  134
modernity  17, 48, 120, 168, 170
moral entities, Pufendorf on  31–2
moral knowledge, particularity of  171–2
moral Protestantism  26, 36
moral reflection

‘scientific tradition’  24fn17
theoretical approach  24–5

moral understanding  21, 24
moral values

and law  23–4, 26, 82, 84
and rule of law  82
and the will  15, 26, 32, 36, 163
see also voluntarism

morality
Aristotelian  21–2, 25
in common law  21
divine will, separation  32, 34
as ethical principles  21
ethics, distinction  22fn7
Hobbesian view  13
and identity  164–72
law, relationship  8, 20, 66, 85
and legal order  26
locus of  14
post-Kantian  21, 22
principles, formulation  41
and Protestant thought  21
as reflective experience  16
in rule of law  20–1
source  51

natural law  9, 10
and divine law  26, 27–8, 32, 39–40
Hart on  12
and human institutions  35–6
minimum content  12
and Protestant autonomy  26–34
see also ius naturale

natural rights
Grotius on  52, 54–5, 72, 73



Index 185

Hobbes on  71–2
and human nature  74–5

neutrality
liberal  133
rule-based  78, 79

Nietzsche, F. W., on truth  168

obiter dicta  124

Paley, William  79, 94–5
particular, as form of universal  171
particularism  129
philosophy, progress in  40
phronesis  60, 117

definition  41
phronimos  23, 25, 172, 177

and Ramist logic  60, 95
wisdom of  179

Plato, understanding as recollection  170–1
political philosophy, Hobbes’  73–4
politics, juridical conception of  95
positivism  20

and autonomy  20
and the good  20
Hobbes’  69
inclusive  9–10
and justice  8
and law  13
and Protestant autonomy  20
and statism  79–83
see also legal positivism

Pound, Roscoe  39, 40, 44, 47
practical wisdom  23

v. abstract thinking  25
precedent, in common law  66, 96, 97, 152
private law  147, 152–3

adaptability  152
public law

distinction  100–1, 147, 159
fusion  153–4

problems, polycentric  141
and adjudication  141

Protestant autonomy
and idealism  20
and natural law  26–34
and positivism  20
and rationality 30, 33, 34, 36

Protestant character, of jurisprudence  13–14, 
15, 26

Protestant thought  17
and human nature  37
and morality  21

Protestantism
emergence  36
and monarchical resistance  54
moral  26, 47, 177

public law, private law  87–8
distinction  100–1, 147, 159
fusion  153–4

Pufendorf, Samuel  45, 52
De Iure Naturae et Gentium  50–1
on moral entities  31–2

Ramist logic
definition  96
and phronimos  60, 95

ratio decidendi  21, 102, 124
rationality, and Protestant autonomy  30, 33, 

34, 36
Raz, J.  2
reason, Kantian  33
recognition  3, 4

and construction  118–24
of diversity, of the good  29, 33, 34, 35
rule of  9, 10fn16, 81–2

Hart on  113–15, 116, 119
limits  116–18
validity  111–16

Reformation, English  36
remedies, and rights  143, 155
right

ancient Greek notion  48
basic notions  42

claim-right  42
immunity  42
liberty  42
power  42

in context  19, 158–9
definition problems  43
Kant’s doctrine of  15
as law  50
law, Hobbes’ distinction  70, 72
modern notions  139–40, 154–5
nature of  42–3
in political theory  48
see also divine right; rights

rights
in adjudication  142–3



From Positivism to Idealism186

bill of  4
and doctrinal scholarship  56, 62
employment  156
and the good  132–3
grammar of  142
Grotius on  50–1, 51–2
Interest theory  148
and justice  47
as law  62
law as  39, 40, 69
and legal order  4, 45
nature of  132, 148–52
objective/subjective  49–50
private  132, 133
as product of

human nature  48
state  48

property  43
and remedies  143, 155
Roman law origins  49
secular account  50
waiver notion  156–7
Will theory  148
see also ius; natural rights

Roman Law  19, 26–7
language of rights  49

rule of law  1, 4
and justice  8
legitimation of  65
and moral values  82
morality in  20–1
and rules  108–10

rules
authority of  118
common law as  70, 101–8
ideal construction of  172–7
and idealism  135–6
and juridical equality  45, 46
law as  91, 128–9
precision, problems  77–8
and rule of law  108–10
shared interpretations  76–7, 78–9
and social order  75, 100–8
and survival  12
see also rule of law

Rutherford, Thomas  50

Schiller, Friedrich von  167
scientific knowledge, limitations  25

Selden, John  71
History of Tythes  70

Sheppard, William, Actions upon the Case  59
Sidgwick, Henry  24
Simmonds, N.E.  40
Simpson, A.W.B.  115
social concerns, and the legal order  19
social man  24
social order  3

and law  84
and rules  75, 100–8
and social ties  82–3

social ties, and social order  82–3
society

goal  12
positive laws  13

Stair, Viscount  58, 60
stare decisis  96, 152
Starkie, Thomas  62
state

formalised concept of  80
Grotius on  54–5
rights as product of  48

statism
limits  83–8
and positivism  79–83

Stephen, Sir Leslie, The English 
Utilitarians  79

stillicide  49
Suarez, F.  70
summum bonum  22, 30, 73

see also good
survival

requirements for  12–13
and rules  12

techne see Ramist logic
teleology  53
textbooks, authority of  68
theory, and practice  16
tort, law of  130
tradition, dismissal of  40–1
truth, Nietzsche on  168
Tuck, Richard  55

universal, particular as form of  171
Utilitarianism  79, 94
Utilitarians 79
utility



Index 187

divine will, separation  52–3
Grotius on  53

validity, of rule of recognition  111–16
see also legal validity

virtue, virtuous action, separation  25
voluntarism  15, 22, 26, 51, 57, 71, 127–8

emergence  28
see also moral values

Walzer, Michael  135
the will

as aspect of personality  32
and moral values  15, 26, 32, 36, 163
weakness of (akrasia)  36

Will theory, of rights  148, 154
Wittgenstein, Ludwig  5–6
writ system, and common law  69




